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Abstract

In the normal conventional banking system, customer only has to pay the
outstanding principal amount and earned interest at the time when early
settlement is made. The financier normally waives the unearned interest.
Contractually, customer in Islamic financial system has to settle total
outstanding selling price in the case of early settlement. On the other hand,
Islamic bank normally give rebate to its customer who made early settlement.
This practice of rebate is important to maintain the competitiveness of Islamic
banking as a mechanism of providing mutual help in terms of charitable matters
within a Muslim society, which is highly recommended by syariah principles.
Hence, the concept of ibra™ which resembles with the rebate payment has been
introduced accordingly. This concept is actually more suitable for the financier
who wants to surrender its right over the debt to customers. Hence, this paper is
aimed to explore the fundamental concept of ibra’ as practiced by the bankers
currently within the ambit of Islamic teaching. In addition, it is hoped that;
throughout this study, it would lead to the betterment of understanding of this
concept holistically.
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IBRA’: MENGORAK KE HADAPAN

Abstrak

Dalam sistem perbankan konvensional yang biasa, para pelanggan secara
dasarnya hanya perlu membayar amaun hutang pokok yang masih tertunggak
dan faedah yang diperolehi semasa penyelesaian awal dibuat. Dalam hal ini,
pembiaya biasanya akan mengetepikan segala kepentingan yang masih belum
diperolehi. Dengan merujuk kepada kontrak yang telah dibuat, para pelanggan
yang terlibat dalam sistem kewangan Islam perlu menyelesaikan jumlah harga
jualan yang luar biasa (outstanding) bagi setiap kes penyelesaian awal. Dalam
konteks ini, bank Islam biasanya memberikan rebat kepada pelanggan yang
telah membuat penyelesaian awal terhadap pinjaman masing - masing. Amalan
pembayaran rebat adalah penting untuk melestarikan daya saing perbankan
Islam sebagai salah satu mekanisme ke arah menyediakan bantuan bersama dari
segi kebajikan di kalangan umat Islam yang sesungguhnya amat dituntut dalam
lunas — lunas syariah. Oleh itu, konsep ibra” yang mirip kepada bayaran rebat
telah diperkenalkan dengan sewajarnya bagi tujuan tersebut. Konsep ini
sebenarnya lebih sesuai untuk digunapakai oleh para pembiaya yang mahu
menyerahkan hak masing — masing ke atas hutang kepada pihak pelanggan.
Oleh itu, kertas kerja penyelidikan ini bertujuan untuk melihat dengan lebih luas
lagi berhubung konsep asas ibra' yang diamalkan oleh pihak bank masakini
menurut prinsip — prinsip Islam. Sebagai tambahan, adalah diharapkan bahawa;
menerusi kajian ini, ia akan membawa kepada kemaslahatan dalam usaha untuk
memahami konsep ini secara holistik.

Kata kunci: Ibra’, Rebat, Pembiaya, Kemaslahatan

INTRODUCTION

Basically, ibra’ refers to “giving up of a right”. From another literal
perspective, it also can be defined as “elimination, release, acquittal and
removal of something”. In a similar vein, ibra’ also refers to exonerate and
dissociate from something. On the other hand, ibra’ also means surrendering
one’s right to claim on debt either partially or fully. Technically, ibra’ can be
interpreted as “any act by a person to withdraw his rights (to collect payment)
from a person who has the obligation to repay the amount borrowed from him”.
In relation to this dimension which is related to the debt obligation, ibra’ means
to absolve a debtor from a debt or obligation that is established in his liability.
In fact, this practice can be elaborated as absolution of one’s financial right
(isgat min al-dayn) and assigning ownership to the debtor (tamlik li al-madin).
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In contemporary Islamic banking practice, ‘mugasah’ refers to a rebate
or discount given by the bank to a customer who chooses to settle his / her
debts arising from BBA agreement prematurely, that is, before the expiry of a
stipulated repayment period. Interestingly, it is the policy of BIMB to give its
customers a mugasah even though it is stated to be discretionary. More
importantly, as far as Islamic definition is concerned, the word ‘mugasah’ does
not imply rebate. Accurately, it refers to a “setting off” of the debt between two
debtors with an equivalent amount of debt. As such, mugasah in modern
banking practice should be re-termed as ‘%bra’. Moreover, this kind of
benevolent contract is created based on the discretion of the creditor towards
the debtor without having any consideration or counter- value as the main
foundation of ibra’ is rooted from the concept of benevolence holistically.

In conjunction with the legal injunctions, Allah has clearly stated in
Surah Al-Bagarah verse 280:

“And if the debtor is in difficulty grant him time till is easy for him to repay.
But if ye remit it by way of charity, that is the best for you if ye only knew”.

Moreover, the Prophet once was reported to say to the Jews of Bani Nadhir to
leave Medina as narrated by al-Tabrani:

“Reduce the debts and expedite its settlements”.

From the viewpoint of Islamic legal objective (magasid al-syariah), Imam Al-
Ghazali has clearly mentioned whereby:

“Propagate what is beneficial and avoid illegality (haram)”.
SOME SELECTED ISSUES

Ibra’ Clause in Financing Agreement

Ibra” was practiced in Islamic banking institution based on a financier’s
discretion to award to their clients who resolve his debt earlier than the
predetermined period. Although the practice of giving rebate is solely
discretionary on part of an Islamic banking institution, the client can be
confused when they make an early settlement, and questioning whether they are
eligible to receive ibra’ or not. In addition, many of the clients are unaware
regarding the formula for the ibra’ computation made by the bank. Instead,
with the least knowledge of this matter, clients shift to conventional financing.
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In order to prevail over the confusion in the granting and computation of ibra’
by Islamic banking institution, it was proposed that a clause on promise to
provide ibra’ to customers who settle their debts earlier than the stipulated
period be introduced. Consequently, it is important to determine the issue of
whether the incorporation of such clause on promise to give ibra’ to customers
in the Islamic financing agreement is permissible by Shariah.

In order to beautify the concept of ibra’ in Islamic financing, the
Syariah Advisory Council in its 24™ meeting, has decided that Islamic banking
institution may incorporate the clause on undertaking to provide ibra’ to their
clients who make early settlement in the Islamic financing agreement on the
basis of public interest (maslahah). The clause should be stated under the
method of payment.

While including the ibra’ clause in the financing agreement, the bank is
obliged to honor their promise. This approach is a parallel concept of giving
discount on price or reducing the debt of the clients who make early settlement
based on the concept of dha”™ wa ta'ajjal. The said concept is clearly acceptable
in Shariah. The puzzlement on the issue of gharar (uncertainty in price) does
not arise if the clause on promise to give ibra" is stated clearly in the financing
agreement.

Ibra’ in Variable Rate Bai’ Bithamin Ajil Product

Other than the normal bai’ bithaman ajil financing product, there is another
innovative Islamic financing product based on variable rate. The main features
of this product are as follows:

(M The contract used is deferred payment or bai” bithaman ajil. This
contract would not change throughout the financing period
except for the effective profit rate which may varies depending
on the current market rate by modifying the rate of ibra™ (rebate)
on monthly basis;

(i) The bank and the customer would execute an asset sale contract
based on a selling price. This selling price comprises cost plus
and agreed ceiling profit rate. The ceiling profit rate would
normally be higher than the current profit rate in the market since
the bank needs to provide a buffer to cater for the increases in
market rate;

(iii) ~ The bank will give monthly rebate to the customer to make it
equivalent to the market rate if the current profit rate is lower
than the agreed ceiling profit rate. In any circumstances, the
effective profit rate will not exceed the stipulated ceiling profit
rate.
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Looking at the characteristics of variable rate bai* bithaman ajil product, there
are several Shariah issues that need to be determine. These issues include:

(i)  Whether a clause of ibra” can be included in the financing
agreement document;

(i)  Whether two forms of ibra” can be incorporated in one single
agreement: one clause on ibra® for early settlement and another
clause on ibra’ for monthly basis to correspond the current profit
rate in the market;

(iii) In the event the effective profit rate is increased with the monthly
installment payment to remain unchanged, whether a clause on
rescheduling to extend the financing period can be provided for in
the agreement without the need to execute a fresh contract.

In its 32" meeting in February 2003, the Council resolved that granting
of ibra” in a variable rate bai" bithaman ajil product is permissible. In this
situation, the bank is the party who offered the ibra™ (unilaterally promise to
give ibra") to the clients and the bank may decide to give ibra’ in any way it
feels suitable. If the bank has promised (binding promise) to give ibra’ to its
customers, the bank bound to fulfill its promise.

According to the mutual agreement in the contract, the financing period
for the customer can be extended without the need to execute fresh contract if
both parties fulfill all conditions in the agreement. Whereas, the final price
charged on the customers must not exceed the original selling price contracted
earlier.

In sequence to study the growth of ibra’ in Islamic finance in Malaysia,
there are a few cases that has been brought up to the court which is all are
related to ibra’. Discussed below is among the precedent cases under the BBA
contract related to ibra’.

DEVELOPMENT OF IBRA’ IN THE PURVIEW OF
MALAYSIAN CASES: AN OVERVIEW

In the landmark case of Bank Islam Malaysia Bank Islam Malaysia Berhad v.
Adnan bin Omar, the learned judge has laid down the principle that rebate or
‘mugassah’ is practiced by the Plaintiff on a discretionary basis. In the event
when there was a breach of the agreement, the Plaintiff has right to invoke
their/his right to demand for full repayment of the loan and immediate
termination of the facility. This case since has become a land mark of an
Islamic banking which involve rebate issue.
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Later, in the case of Affin Bank Berhad v. Zulkifli bin Abdullah, the
learned judge has made a reversed judgment from the previous case whereby he
has granted the order for sale against the property and order the Plaintiff to
reduce the amount of repayment. It would be inconsistent if the customer is
required to pay the profit for full tenure, but he has not received the benefit for
the full tenure. Although the rebate issue was under the discretionary of the
bank, the court has reluctant to leave this issue to the Plaintiff to determine
whether to give Defendant rebate or not. The court has taken the initiative to
give the award regarding the rebate issue.

The judge mentioned that, even if the tenure is shortened, the profit
margin could be recalculated with equal certainty since the profit margin in
BBA facility is calculated from a) the agreed profit rate b) tenure the facility is
required and c) the amount of the facility. Therefore, the calculation of the
profit can be made based on the current agreed profit rate, the shortened tenure
of the facility and the amount of the facility used until the date of judgment.

In the similar vein, the learned judge in the case of Malayan Banking
Bhd v. Marilyn Ho Siok Lin may have approached the issue purely on
construction of the contract basis. It was concluded that the real intention of the
parties was that the sale price could be recovered only if the purchaser had the
full use of the tenure of the facility. The judge further refers the Affin Case as
an authority for the proposition that it would not be equitable to allow the bank
to recover the sale price as defined when the tenure of the facility is terminated
prematurely. Further, it is in the public interest that the Islamic banking
industry continues to flourish in this country and abroad. The judge further
stated that “unearned profit’, ‘inconsistent with the borrower’s right to the full
tenure if he is required to pay the full bank’s profit and denied the enjoyment of
the full tenure’ and ‘...the bank being able to earn a profit twice upon the same
sum at the same time’.

On the other hand, in the case of Bank Muamalat Bhd v. Suhaimi Md
Hashim & Anor, the court held that the order for sale was granted with cost.
According to the judge Abdul Wahab Patail J, the amount claimed by the
Plaintiff to be its profit for the whole 180 months was inaccurate. This is
because the Plaintiff has terminated the contract with the Defendant before the
full tenure, which is 180 months. The learned judge further affirmed that the
Plaintiff did not intend to grant ibra’. The court is of the view that the question
of ibra’ need not be raised as the Plaintiff, fundamentally, was not entitled to
claim profit which is essentially a future profit for the duration which has not
lapsed. In this case, the judge asks the Plaintiff to calculate the mechanism of
the profit, using the method used in the previous case. Indeed, in Shariah, there
is ibra’ principles which can be applied.
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Thus, the alternative calculation if the advance is taken into account as RM
69,123.60, is for the account of the repayment which was made RM 7165.34,
and to give ibra’ for the profit which had been taken into account in the sale
price for the duration of 134 months have not lapsed. Thus, the profit of RM
173.68 per month for 134 months which had been taken into account, should be
deducted as ibra’ from the sum calculated as the amount due. The result is, the
amount due is the same, that is RM 38, 685.74.

In the case of Malayan Banking Bhd v. Ya'kup bin Oje & Anor, in
delivering the judgment, the learned judge has referred to two High Court’s
decision in Affin Bank and Malayan Banking Berhad, which has restricted the
Plaintiff’s suing under BBA facility from recovering the full profit that they
were entitled to under the agreement. The judge has developed a concept that
while judging the Islamic contract relating to commercial transaction, the case
must be decided subject to the Quranic injunction and / or Islamic worldview.
The learned judge has applied the concept of shariah and justice and taking into
account that the courts must welcome and support Islamic banking as the
principles involved. This will ultimately motivate a major attempt within the
norms of Quranic injunction to eradicate total poverty and bring great success
to the nation. In the same note, court must be vigilant to arrest traders or
venture capitalists from exploiting Islamic principles at the expense of the
consumers. This is a constitutional duty and is not alien to Islamic concept.

It is clear to see that the honorable judge has taken a drastic change by
following the Islamic principle and not only depending on what is stated in the
secular law. Furthermore, the judge has not diminished the power of the bank in
the rebate issue as the discretionary of the bank, he actually let the bank
exercise the discretionary power and propose how much the bank will give the
rebate to its customer. With this extreme modification, we can be sure that the
future of Islamic commercial matter will be more flourish in the future.

SUGGESTED REFORMATION

Although the application of Islamic banking has tremendously boosted in the
purview of Malaysian banking system due to the fact that has been said to be
more widely developed and practised in Malaysia as compared to the other
Muslim countries nowadays, sadly to say that yet this system is still regarded as
“inferior”. The reason is, the existing civil courts structure and procedures
remain to be applied to transactions of Islamic law based, including in the
issues of rebate. Thus, for the purpose of avoiding from any further disputes in
the future in terms of the overlapping of jurisdictions of both systems, it is
recommended warmly for the existence of the law or the amendment of such
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existing laws (if so) to provide for Islamic law to take precedence or to prevail
over civil law wherever there is a conflict between Islamic law and civil law.
This ground can be upheld in the cases involving Islamic transactions or in
transactions which apply Islamic law entirely.

In similar vein, in the drafting process of any legislation, as well as
subsidiary legislation, precautious steps should be taken into account pertaining
to Islamic principles. This is because, for some subsidiary legislation, for
example, the Rules of High Court, there are certain statutory provisions which
are not in accordance with the Islamic law. Thus, such appropriate legislation
should be formulated in order to remove such hardships to the full
implementation of Islamic concept of transactions.

Besides, the court must make use of those who are experts in the field
of Islamic banking system fully for the purpose of assisting the counsels and
judges to have a better understanding regarding to the application of Islamic
law in settling the cases brought. On the other hand, it would enhance the rapid
progress of the Islamic law pertaining to the financial and commercial matters.

Next, such efforts like by having a Special Committee like Islamic
Bench or Division within the Court to deal with the cases involving Islamic law
independently is highly recommended. In addition, the learned judges should be
more flexible, creative and make more exceptions in the existing civil laws and
procedures in order to facilitate the smooth running of Islamic banking in
Malaysia. Furthermore, there should be more continuing research on legal
issues on Islamic banking, particularly pertaining to the development of recent
issues like ibra’, sukuk and others.

CONCLUDING REMARKS

In short, there must be a paradigm shift in understanding and appreciating
Islamic banking principles and practices on their own merits and not by
comparing with riba-based lending practices. This can only be achieved by
taking immediate measurement to train and educate bankers, lawyers and with
respect, judges in Islamic banking principles and practices. Indeed, it is
undeniably true that ibra’ is still regarded to be among the best mechanisms in
the Islamic transactions towards the development of the relationship of trust
and glorification of brotherhood bond between the parties involved accordingly.
Thus, the wisdom of this practice in upholding the principle of fairness and
natural justice between the creditor and buyer shall be materialized remarkably;
as well as competitively within the ambit of Islamic banking products and
services.
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